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Don’t Force Google to ‘Forget’

By JONATHAN ZITTRAIN MAY 14, 2014

CAMBRIDGE, Mass. — THE European Court of Justice ruled on Tuesday that
Europeans have a limited “right to be forgotten” by search engines like Google.
According to the ruling, an individual can compel Google to remove certain
reputation-harming search results that are generated by Googling the individual’s
name. The court is trying to address an important problem — namely, the Internet’s
ability to preserve indefinitely all its information about you, no matter how

unfortunate or misleading — but it has devised a poor solution.

The court’s decision is both too broad and curiously narrow. It is too broad in
that it allows individuals to impede access to facts about themselves found in public
documents. This is a form of censorship, one that would most likely be
unconstitutional if attempted in the United States. Moreover, the test for removal
that search engines are expected to use is so vague — search results are to be
excluded if they are “inadequate, irrelevant or no longer relevant” — that search

engines are likely to err on the safe side and accede to most requests.

But the decision is oddly narrow in that it doesn’t require that unwanted
information be removed from the web. The court doesn’t have a problem with web
pages that mention the name of the plaintiff in this case (Mario Costeja Gonzalez)
and the thing he regrets (a property foreclosure); it has a problem only with search
engines that list those pages — including this article and possibly the court’s own
ruling — as results to a query on the basis of Mr. Gonzalez’s name. So nothing is
being “forgotten,” despite the court’s stated attempt to protect such a right.
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How an individual’s reputation is protected online is too important and subtle a
policy matter to be legislated by a high court, which is institutionally mismatched to

the evolving intricacies of the online world.

Progress has been limited perhaps by a shortfall of imagination by Google,
Microsoft’s Bing and the handful of other powerful intermediaries who stand
between what we ask and what we’re told is relevant. Search engines generally treat
personal names as search terms like any others: Data is data. Google and company
have not internalized just how significant that first page of search results has become
to someone whose name has been queried. What they place on that page may do

more than anything else in the world to define a stranger in others’ estimations.

What if search engine companies were to think more creatively about how such
searches might work? In 2007, Google admirably experimented in this area,
introducing a feature to its Google News aggregator that allowed people quoted or
mentioned in a news article indexed by Google News to add a comment next to that
article in the search results. Such participants could offer readers of Google News an
explanation, an apology, or a reason to discount whatever it was they were about to
read. (Academics were among the first users of the feature, often adding a comment
to contextualize something a newspaper reporter had quoted them as saying.) But

Google ultimately abandoned the feature.

That’s too bad. If search engines allowed for such comments generally, they
might be able to give you more influence over the information about you online —
without giving you the power to censor. Perhaps querying someone’s name would
result in an initial page of search results in which some form of curating was
permitted for people sharing that name; the subsequent pages of results would

provide the unvarnished material that a regular search now generates.

For those who believe in a right to “be forgotten,” such a proposal would of
course fall short. But I suspect that in many cases, the desire for such a right is
merely the desire not to have your life presented to the world mechanistically and
without review, with nothing more than a search term and a single click. This is a

legitimate desire that the sort of proposal I have in mind would satisfy.

Whatever the solution, the status quo is no longer stable. In the wake of the
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decision by the European Court of Justice, search engine companies now face a
potential avalanche of requests for redaction. And whatever the merits of the court’s
decision, Europe cannot expect to export its new approach to countries like the
United States. (Even in Europe, search engine users will no doubt cultivate the same
Internet “workarounds” that Chinese citizens use to see what their government

doesn’t want them to see.)

Google, Bing and Yahoo should devote their considerable resources to
mitigating this problem. If they don’t, search engine results may become increasingly
dependent on where your keyboard is, rather than what you’re looking for. And the
search engines may find themselves in a cat-and-mouse game of censorship and

evasion, leading only to a fragmentation, not an improvement, of the web.

Jonathan Zittrain, a professor of law and computer science at Harvard, is the author of
“The Future of the Internet — And How to Stop It.”

A version of this op-ed appears in print on May 15, 2014, on page A29 of the New York edition with the
headline: Don’t Force Google to ‘Forget’.
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